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DOL Requirements for This Investment
The main limit the DOL applies is that 401(k) 
plans can’t offer stand-alone private equity 
investments—they must be employed as an 
investment sleeve within a broader fund. That 
broader fund must be a custom target date, 
target-risk or balanced fund. In addition, to meet 
with DOL requirements, plan sponsors must offer 
this option via a separate account, or as a fund-
of-funds structured as a collective investment 
trust or other pooled vehicle rather than via a 
traditional mutual fund.

Need for Annual Audit 
What that means for your plan participants is that 
they can only hold a limited amount of the asset. 
They also won’t have to understand the valuation 
process or how returns are calculated—good news, 
since these calculations can vary and are sometimes 
vaguely communicated by the managers—hence 
the name, “private” equity. As unregistered funds, 
private equity investments aren’t required to 
report their holdings. Because their assets aren’t 
traded, they can be very difficult to value. The DOL 
letter suggests that fiduciaries confirm that these 
investments will be valued according to accounting 
standards and be audited annually.

Most Plan Sponsors Have Avoided 
the Investment
This type of offering seems to be more suited to 
larger firms that are in a position to offer custom-
designed funds versus the more common mutual 
fund lineup.

Up to now, most plan fiduciaries have avoided 
offering these investments to steer clear of 
potential liability under ERISA rules. This letter 
clarifies the fact that plan sponsors are not 
prohibited from offering private equity investments 
as part of a plan option.

Meeting Your Fiduciary Responsibility
Should your company choose to include this 
investment as a component of a broader fund, you 
would have to have the needed skills to evaluate it, 
otherwise it would be prudent to hire an investment 
consultant or delegate the investment selection to 
an investment manager. You will also need to ensure 
that appropriate risk disclosures are provided to 
plan participants.

Contact the RPS Team for Guidance
If you’re wondering whether it is prudent for you to 
offer a private equity option as part of a broader 
investment, contact the Mariner Wealth Advisors’ 
Retirement Plan Solutions team. The team can offer 
plan design suggestions and help ensure you are 
meeting DOL and ERISA requirements for your plan.

The Department of Labor (DOL) recently issued a letter approving the use 
of private equity in 401(k) and other defined contribution plans, but with 
some caveats. As a plan sponsor, you should be aware of the risks as you 
act in the best interests of your retirement plan participants.
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This article is limited to the dissemination of general information pertaining to Mariner Wealth Advisors’ investment advisory services and general 
economic market conditions. The views expressed are for commentary purposes only and do not take into account any individual personal, 
financial, or tax considerations. As such, the information contained herein is not intended to be personal legal, investment or tax advice or a 
solicitation to buy or sell any security or engage in a particular investment strategy. Nothing herein should be relied upon as such, and there is 
no guarantee that any claims made will come to pass. Any opinions and forecasts contained herein are based on information and sources of 
information deemed to be reliable, but Mariner Wealth Advisors does not warrant the accuracy of the information that this opinion and forecast is 
based upon. You should note that the materials are provided “as is” without any express or implied warranties. Opinions expressed are subject to 
change without notice and are not intended as investment advice or to predict future performance. Past performance does not guarantee future 
results. Consult your financial professional before making any investment decision.

Securities offered through MSEC, LLC, Member FINRA & SIPC.

Mariner Wealth Advisors (“MWA”), is an SEC registered investment adviser with its principal place of business in the State of Kansas. Registration 
of an investment adviser does not imply a certain level of skill or training. MWA is in compliance with the current notice filing requirements 
imposed upon registered investment advisers by those states in which MWA maintains clients. MWA may only transact business in those states 
in which it is notice filed or qualifies for an exemption or exclusion from notice filing requirements. Any subsequent, direct communication by 
MWA with a prospective client shall be conducted by a representative that is either registered or qualifies for an exemption or exclusion from 
registration in the state where the prospective client resides. For additional information about MWA, including fees and services, please contact 
MWA or refer to the Investment Adviser Public Disclosure website (www.adviserinfo.sec.gov). Please read the disclosure statement carefully 
before you invest or send money.
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